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IN THE UTAH COURT OF APPEALS
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

DEPARTMENT OF COMMERCE,

)

DIVISION OF OCCUPATIONAL AND)

REPLY BRIEF OF APPELLANT

PROFESSIONAL LICENSING,

Administrative Case No.
DOPL-2002-123

)

Respondent/Appellee
Appellate Case No. 20050894-CA
vs.
ANTONE R. THOMPSON, pro-se

)

Petitioner/Appellant.

)

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

REPLY OF APPELLANT THOMPSON
Appeal from the lesser courts judgements, sentences, findings of fact and
orders denying Appellant his right to due process of law. The judgements are from
an administrative court in Salt Lake City, Salt Lake Co, State of Utah, the Honorable
Judge Steve Eckland for thefirsttwo orders, then Masuda Medcalf for administrative
review, presiding: The Department of Professional Licensing, hereinafter referred
to as DOPL.
ANNINA M. MITCHELL(#2274)
Utah Solicitor General
Mark L. Shurtleff
Utah Attorney General
P.O. 140854
Salt Lake City, Ut. 84114-0854
Attorney for appellee, respondent

ANTONE RODNEY THOMPSON
350 S. 500 W.
Cedar City
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Telephone (435)586-1345 FAX
Appellant/Petitioner pro se
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I.
JURISDICTION
The Utah Court of Appeals has jurisdiction in this matter, jurisdiction originating with
the Utah Supreme Court pursuant to Utah State Code § 78-2a-3(2)(a)and(b)(i)and(ii)
II.
STATEMENT OF FACTS
It would appear that while Appellee has focused on additional facts and or
allegations/accusations to consider as part of the record which are not supported
by transcripts, evidence or jurisdiction. The same the Appellant denies as being
misrepresented, misleading and/or not founded by evidence and therefore the
Appellant believes that the facts in this case which are supported by transcripts
are not in controversy, but that the issue is one of procedure, application and
(Reply brief of Appellant Thompson)

interpretation to the law and regulatory scheme in the State of Utah.
The Appellant does object to the Appellee's attempt to marshal the
evidence by arbitrarily and capriciously deciding what evidence they will or will not
submit to the appellate court. The administrative court of the DOPL is an inferior
court that is subject and subordinate to the chief appellate tribunal within a
judicial system. A court of special, limited or statutory jurisdiction, whose record
must be maintained and show the existence of jurisdiction and evidence to
ensure its presumptive validity. (BLD)
The Department of Professional Engineers and Land Surveyors have
offered previous stipulations for the appellant to sign. None of which were
professionally drawn up, and all of them were full of grammatical and technical
errors and misinformation and have been less than exemplary to the appellant.
The appellant graduated from the U of U in Civil Engineering and had
completed his training as an engineer in training. He then looked forward to
taking and passing the professional engineers exam and to be endowed by this
elite body of professional engineers to be one of them. He was appalled when
this scam and trumped up charges of aiding and abetting the unlicensed practice
of architecture was brought up against him and was executed in a hearing
against him. This body of professionals were not interested injustice, hearing
both sides of the argument or the evidence, only in executing retribution against
the appellant. The appellant was denied hisrightto have his witnesses, that were
(Reply brief of Appellant Thompson)
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people who had first hand knowledge of the facts. The only witnesses who were
present were individuals who had no first hand knowledge of the facts. The
appellant was denied his exhibits which the DOPL investigator promised the
appellant. These exhibits were building plans which are public information which
the appellant had to file GRAMA requests just to view, he was denied copies of
these exhibits that he had requested, but promised by the DOPL investigator that
the building inspector would be required to bring to the hearing, which he didn't.
III.
RESPONSE TO AND CLARIFICATION OF ARGUMENTS
POINT NO. 1
In response to the DOPL statement that the petitioner has waived his rights
to the transcripts for the original hearing of the Division of Occupational and
Professional Licensing, Order and Finding of Fact, Conclusion of Law and
Recommended Order, dated Oct. 27,1999, case#: DOPL-98-105(the transcripts for
the hearing date as noted in the document above is September 21, 1999). The
petitioner asks for the reason why the DOPL has provided the transcripts for the
hearing of Jan. 12/05 and Feb. 11 ,'05 rescinding the stipulation made by the DOPL
dated Feb. 11 ,'05, or any other documentation that the DOPL has provided to the
appellate court and has refused to submit the transcripts of the original hearing of
Sept. 21,1999? Why has the DOPL only provided partial documentation? Why did

(Reply brief of Appellant Thompson)
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they feel that they did not need to provide the Transcripts for the original hearing?
Perhaps they do notfeelthat they were required to keep and maintain the transcripts
of the hearings of their disciplinary actions of licensed Occupational and
Professional people? Perhaps they feel that all their disciplined licensee's have
waived their rights to their transcripts? But most likely they have lost the transcripts,
like they have told me and maybe on purpose.
Case No. 1:00 CV2521 U.S. District Court of Ohio: E. Eleventh Ground for
Relief- In this ground D'Ambrosio asserts that he was denied due process of law and
a fair trial because the state failed to preserve evidence.,. The Respondent asserts
that this claim is procedurally defaulted because D'Ambrosio failed to raise it at any
point in his state court proceedings. Similar to his Brady claim, the Court finds that
D'Ambrosio was diligent in pursuing information that led to the grounds for his
spoliation of evidence claims. While he did not raise this claim in state court, he
could not have done so prior to obtaining the discovery this Court permitted during
the pendency of this habeas proceeding. Thus, D'Ambrosio can establish "cause"
for failing to raise this claim in state court.
In California v. Trombetta. 467 U.S. 479, 104 S. Ct. 2528, 81 L Ed. 2d 413
(1984), the United States Supreme Court held that a state violates a defendant's
right to due process pursuant to the Fourteenth Amendment when it destroys
material exculpatory evidence... Id. At 488-89;[*159] United States v. Wright. 260
F.3d 568,570(6th Cir. 2001)... "Arizona v. Younqblood. 488 U.S. 51,57-8,109 S. Ct.
(Reply brief of Appellant Thompson)
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333, 102 L. Ed. 2d 281 (1981). In instance where the destroyed evidence was
"potentially useful," the Court held, a defendant must demonstrate: (1) that the state
acted in bad faith in failing to preserve the evidence; (2) that the exculpatory nature
of the evidence was apparent at the time of its destruction; and, (3) that the
defendant is unable to obtain similar evidence. Id.; Hamblin v. lyiitchell. 354 F.3d
482, 495 (6th Cir. 2004). The Sixth Circuit has found that "when the government is
negligent, or even grossly negligent, in failing to preserve potentially exculpatory
evidence, bad faith is not established. "Monzo v. Edwards. 281 F.3d 568, 580 (6th
Cir. 2002)".
Crawford v. U.S. 212 U.S.183; 29 S. Ct. 260; 53 L. Ed. 465; 1909 U.S.
Headnote: A letter written by counsel for the accused, with thetetter'sconsent, and
by his direction, in reply to a letter charging him with having abstracted certain
correspondence from the files of a corporation, should be admitted in evidence in
a criminal case to explain the letter of accusation, already admitted in evidence
without objection, for the purpose of showing a suppression or spoliation of
evidence.
Trial -striking out evidence.- Headnote: A letter from a witness, charging the
accused with having abstracted certain correspondence from the files of a
corporation, admitted without objection in a criminal case, for the purpose of
showing a suppression or spoliation of evidence, should be struck out on motion
upon the withdrawal by the prosecution of its offer in evidence of the accused's
(Reply brief of Appellant Thompson)
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answer to such letter.
POINT WO. 2
The Stipulation imposed upon the Appellant at the day and hour of the hearing
did violate the DOPL's own standards and rules, that of the Two-day-rule, stating:
The DOPL is not to enter into any stipulation with a licensee within two days prior to
a hearing, and there is probably a good cause as to why they put this rule into their
documents. "Mr. Thompson has been substantially prejudiced because he was
denied a hearing on the merits as a consequence of some very questionable
circumstances. First, the Stipulation and Order was presented to Mr. Thompson in
violation of the Division's own rules and procedures requiring that it be executed at
least two days prior to the scheduled hearing. "Any agreement... in lieu of a hearing
shall be in writing and executed by the parties no later than two (2) days prior to the
scheduled hearing." The Division has engaged in an unlawful procedure or decision
making process, and has failed to follow its own rules and procedure regarding
stipulations. See Utah Code Ann. §63-46b-16(4)(e).* (See appendix C of Brief)
The stipulation was arbitrary, capricious, without merit or reason, vague,
ambiguous and misleading, and therefore, the DOPL did err in imposing the
stipulation.
The courts are the only check to protect against the arbitrary and capricious
use and abuse of governmental power in cases such as this. The U.S. Supreme
(Reply brief of Appellant Thompson)
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Court has stated that an agency of the Government must scrupulously observe the
rules, regulations and procedures which it has established pursuant to mandate, and
that when the agency fails to do so its action cannot stand and the courts must not
allow use of the fruits of such actions. United States ex rel. Accardi v. Shaghnessy.
347 U.S. 260 (1954); United States v. Caceres. 440 U.S. 741 (1970). The statues
and rules have not been followed in this case and the evidence must be suppressed.
The respondent is trying very hard to suppress the evidence by saying that the
appellant has waived hisrightsto the 2 day rule, when the 2 day rule is not a right
of a licensee, it is a requirement of the respondent to follow their own rules and not
to trample the rights of citizens of the United States.
The DOPL is in error when it stated that the appellant rescinded the stipulation
in six (6) days. The appellant rescinded the stipulation within 3 business days.
POINT NO. 3
That the DOPL did err in denying the Appellant a stay of the stipulation, not
having any good grounds to deny the Appellant the ability to practice. Imposing a
guilty until proven innocent doctrine. Knowing that the Appellant has graduated from
the University of Utah, successfully passing the Engineer in Training, the
Professional Engineers Exam and filling his four years work in training under a
licensed engineer. That the Appellant has no failures in his designs or work, no law
suits against him for his engineering, or to his knowledge no unhappy clients.
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Therefore, a stay of the stipulation until he has had his day in court or until he had
his due process of law would be required of the DOPL. The Stay the DOPL offered
was not a Stay of the stipulation it was the Stipulation.
POINT NO. 4
The Department of Commerce did err in not holding the DOPL accountable
for acts violating their own rules, as well as allowing the DOPL to violate their own
stipulation which they wrote, without any penalties or consequences. This did impair
the obligation of the contract which they wrote and signed.
CONCLUSION
Issue #1:
The appellant informed the DOPL that he doesn't consent to the taking of nor
the waiver of any of his rights, privileges or immunities. This includes his rights to the
transcripts of the original hearing of Sept. 21. 1999. which they have been
denying appellant access to.
Issue #2:
The Appellant concludes that the reason that the DOPL did not follow their
own administration rules, that of the Two-Day-Rule, is because they have been in
such a rush to cover their tracks in this quagmire of administrative favors that their
own administrative rules took a back seat to their goal of eliminating the problem.
(Reply brief of Appellant Thompson)
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Issue #3:
The Appellant concludes that in the DOPL's rush to eliminate the problem that
they became sloppy and violated their own Stipulation which they wrote and signed.
The Stipulation that granted 30 days for the Applicant to perform his engineering and
then they turn around the very next day and post on their web site that the license
of the Appellant is suspended. This is a blatant violation of the stipulation and does
impair the obligation of the contract which they made with the Appellant, whether
they intentionally did it or not. This violation has been admitted by the DOPL.
Issue #4:
The Appellant concludes that the reason the DOPL has denied a Stay of the
January 12,2005 Stipulation, which action impairs the Appellants ability to provide
for his family, is that they are doing like a previous attorney said "it is easy for the
department to exhaust Mr. Thompson's resources which makes it easier to fight him
and after the DOPL is through, he'll have a hard time getting a job digging ditches".
A board member of the DOPL has told the Appellant that "the DOPL will never allow
you to practice again, no one has ever taken the DOPL to an appeal before as long
as I have been a board member". The Stay the DOPL offered was not a stay of the
stipulation but was the stipulation.
The relief the Appellant is seeking is;
1.

Complete dismissal of DOPL's actions against appellant Thompson or a Trial

De Novo.
(Reply brief of Appellant Thompson)
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and, or
2.

Judgement reversing the Division of Occupational and Professional Licensing,

Order and Finding of Fact, Conclusion of Law and Recommended Order, dated
Oct.,27 and 29,1999 or a Trial De Novo.
and, or
3.

Judgement reversing (rescission of stipulation) the Division of Occupational

and Professional Licensing, Conclusion of Law and recommended Order on Motion
to Set Aside Stipulation and Order, dated 16th of Feb.,2005, Case#:DOPL-2002-123
or Trial De Novo.
and, or
4.

Judgement reversing the Department of Commerce, Finding of Fact,

Conclusion of Law, Order Granting Motion to Strike, and Order on Review, dated
Aug. 4,2005 or Trial De Novo.
and, or
5.

Judgement reversing The Department of Commerce, Order Regarding Stay

Request, dated 6th April,2005, case#:DOPL-2002-123 or Trial De Novo.

This reply Brief for Appeal is made timely and in good faith by:

(Ahtone Rodney Thompson, Petitioner pro se
(Reply brief of Appellant Thompson)
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MAILING CERTIFICATE
I hereby certify that on the 18th day of September, 2006, a true and correct copy
of the foregoing Reply Brief of appellant Thompson was hand delivered to the
following:
ANNINA M. MITCHELL(#2274)
Utah Solicitor General
MARKL.SHURTLEFF
Utah Attorney General
P.O. 140854
Salt Lake City, Ut. 84114-0854
Telephone: (801)366-0180
Utah Court of appeals
450 South State Street
P.O. Box 140230
Salt Lake City, Utah 84114-0230

/Ahtone Rodney Thompson, Petitioner Pro Se
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